PRIVATE 

November 17, 2008

XXXXXAssistant DA
Precinct 3

 Via fax  , first-class mail and hand-delivery

Re: RE: THE STATE OF MICHIGAN vs. Ima GOODKID, CASE NUMBER: xxxxxx
Dear Ms xxxx: 

Greetings. I am writing to you in regard to Ima GOODKID, a 13-year-old 8th grade student in Conroe ISD.  

The purpose of my letter is to encourage dismissal of the pending Failure to Attend School case against this student. A hearing has been scheduled in your court on November 18, 2008 at 9 a.m.

Since January of 2008, he has suffered from an Autoimmune Neurological Disorder that was associated with a strep infection. He also suffers from severe emotional anxiety to the point that his physician recommended that he be found eligible for special education and related services under the eligibility area of Other Health Impaired.

Earlier this year, it was clear to the school district and parents that his condition had become so severe that he had to receive his education while being confined at his home.  In the fall he was returned to the classroom, but he soon deteriorated and began missing school.

The problem is that Oakland ISD never initiated the process to identify Ima as a student as a student with a disability as required by federal law.  Instead, the district referred his lack of attendance to your court
Please note that I will not be entering an appearance in the civil matter, but I have information that I believe will be helpful to all of you in your decisions on this case.

I am an attorney with unique knowledge that I believe that you will find to be useful in making a determination that Ima’s case should be dismissed.

I represent children with disabilities statewide in regard to securing appropriate educational services for special education children, and I deal with students like him on a regular basis. In fact, working for students with diagnosed disabilities in regard to educational services is my primary practice area and has been for several years.

ADMINISTRATIVE PROCESS IS PROPER FORUM FOR DISPUTES BETWEEN SCHOOLS AND SPECIAL EDUCATION STUDENTS

The means to handle these types of school-related disciplinary matters for special education students, which differs from the means to handle it for regular education students, is through Texas’ special education hearing system, which provides an opportunity for a family to request an administrative hearing by a hearing officer who is versed in the areas of disability, special education law and all the issues pertaining to school-related disciplinary problems. The hearing process for special education matters is governed by the Commissioner’s and State Board of Education Rules for Special Education Services, 19 Texas Administrative Code, Chapter 89, §89.1001-89.1191.

In fact, the case law is clear: The school is REQUIRED to exhaust its administrative remedies before turning to a court for relief when it involves a special education student– or when it involves a student who SHOULD be a special education student but who has not yet been assessed and identified in a timely manner by the school.

Failure by a school to exhaust its administrative remedies creates a jurisdictional defect and requires that a T.R. 12(B)(1) motion to dismiss for lack of subject matter jurisdiction be granted.

Federal law contemplates that before judicial review is sought in a special education case these administrative appeals are to be completed. 20 USC § 1415.

Please be advised that the family has already filed a request for a special education hearing and orders are pending from an independent hearing officer from the Texas Education Agency. The TEA case number is 072-SE-1108 . The hearing officer to whom the administrative hearing has been assigned is Brenda Rudd.

Her contact information is as follows:

XXXXXX\

If you wish, you may confirm the November 17, 2009, filing of the case by calling the Texas Education Agency at 512-463-9734, in reference to Ima G. bnf J.L./Renee G. v. Conroe ISD.  The specific person who could verify the existence of complaint is Sunny Pogor at TEA at 512-463-9576.

Given that the parents have filed for the administrative due process, I would respectfully submit to you that this court is not a proper forum for resolution of this school-related disciplinary matter for a student with disabilities.

I am attaching a copy of our hearing request letter so that you can see the scope of the issues that were addressed in that forum and so that you can see that all of the problems that have arisen here have been appropriately handled by that already existing administrative process.

DUE TO HIS DISABILITIES, STUDENT CANNOT FORM INTENT

In addition to the availability of another forum for this matter to be resolved, simply put, Ima is a student who should not be prosecuted or punished by a court because he lacks the requisite “intent” to commit the offenses of which he was accused.

Why do I say this? Ima has been identified as a student with a variety of conditions that adversely affect his educational performance, including a Pediatric Autoimmune Disorder that impacts his short and long term memory, comprises his alertness and concentration, compromises his ability to make appropriate decisions, interferes with his ability to maintain appropriate behavior due to impulsivity and causes extreme anxiety.

According to the Individual’s with Disabilities Education Act, he is eligible for services under the area of Other Health Impairment.  Unfortunately, Conroe ISD has apparently shirked their responsibility to assist this student. Although Ima is of gifted intelligence, he has exhibited a number of problematic behaviors at school due entirely to his disabilities.
Finally, I am advising you that the GOODKIDs are a wonderful family and are good parents – attentive to their child’s needs, ardent advocates and very involved in the student’s life and education and they are ready, willing and able to continue to serve as guardians of the student’s rights.

For all of these reasons, I hope that you will agree that no good purpose will be served by continued court-related action involving this neurologically disabled student.

As a result, we are hopeful that you will move to dismiss the pending case and help this promising young man move in a positive direction toward his future.

Please let me know if you have any questions. I will be happy to discuss this matter by phone, if you would like, and if needed I’d be happy to explain relevant aspects of special education law to you or to the court.

Sincerely,

Protecting the Civil Rights of Children with Disabilities Since August 2000

CC:

Parents

Public Defender, via hand delivery
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